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1. Types of Data Rights (government license rights in 
technical data and computer software)

2. Contractor Rights/Government Rights and 
Obligations

3. Protecting SBIR Data Rights

4. The Bayh-Dole Act
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• Limited Rights

• Unlimited Rights

• Restricted Rights

• SBIR Data Rights

• Specifically Negotiated License Rights

• Prior Government Rights
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Limited Rights
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• Applies to noncommercial technical data.

• The Government has the right to use, modify, reproduce, release, 
perform, display, or disclose technical data, in whole or in part, 
within the Government.

• The Government may not, without the written permission of the 
party asserting limited rights, release or disclose the technical 
data outside the Government or use the technical date for 
manufacture, or authorize the technical data to be used by 
another party . . . . (DFARS 252.227-7018(a)(14))
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Unlimited Rights
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• The Government has unlimited rights in technical data, including 
computer software, generated under the contract in:

• Form, fit, and function data;

• Necessary for installation, operation, maintenance or training;

• Corrections or changes to Government-furnished data or software;

• Otherwise publicly available or have been released or disclosed by the 
contractor;

• Data or software the Government acquired previously with unlimited 
rights; and

• SBIR data upon expiration of the SBIR data rights period.

(DFARS 252.227-7018(b)(1))



Restricted Rights
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• Applies only to noncommercial computer software.

• The Government has the right to: use a computer program with 
one computer at one time; transfer computer program to another 
agency; and make minimum copies for safekeeping, backup or 
modification. (DFARS 252.227-7018(a)(17))

• Note – commercial computer software shall be acquired under the 
licenses customarily provided to the public unless such licenses 
are inconsistent with Federal procurement law or do not otherwise 
satisfy users needs.  (DFARS 227.7201-1(a)).  Additional rights 
may be negotiated and enumerated in a contract license 
agreement.  (DFARS 227.7202-3(a))
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SBIR Data Rights
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• Government and its support service contractors have the rights to 
use, modify, reproduce, release, perform, display or disclose 
technical data or software generated and delivered under contract 
for any (United States) Government purpose.  

• Government purpose means activities in which Government is a 
party, including competitive procurement. 

• SBIR data rights commence with contract award and ends 5 years 
after completion of the project from which data was generated.

• Government cannot release SBIR data to any person other than 
its support services contractors, except:

• As expressly permitted by the contractor;

• For evaluation purposes; or

• For emergency repair or overhaul of items operated by the 
Government.  

(DFARS 227.7104(b), 252.227-7018)



SBIR Data Rights con’t
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• The SBIR data rights clauses are non-negotiable and must not be 
the subject of negotiations pertaining to an SBIR Phase III award, 
or diminished or removed during award administration. (SBA’s 
SBIR Policy Directive, para. 8(b)(4))

• “An agency must not, in any way, make issuance of an SBIR Phase 
III award conditional on data rights.”  Id. 

• A contractor may not be required, as a condition for the award of 
a contract be required to relinquish to the Government any rights 
in technical data – there are a few exceptions to this rule.  (10 
U.S.C.§2320)



Specifically Negotiated License Rights
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• The license rights granted to the Government (e.g., limited, 
unlimited, and restricted rights) may be modified by mutual 
agreement to provide such rights as the parties consider 
appropriate but shall not provide the Government lesser rights 
than limited rights in technical data and restricted rights in 
noncommercial computer software. 

• Any rights negotiated must be identified in a license agreement 
that is made part of the contract.  (DFARS 252.227-7018(b)(5))



Prior Government Rights
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• Technical data, including computer software and documentation, 
that is delivered, furnished or provided to the Government under a 
contract, which the Government has previously obtained rights 
will be delivered, furnished or provided with the pre-existing 
rights, unless:

• The parties have agreed otherwise; or

• Any restrictions on the Government’s rights to use, modify, release, 
perform, display or disclose the technical data or computer software 
have expired or no longer apply.  (DFARS 252.227-7018)



SBIR Data Rights Summary
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During Five Year SBIR 
Data Rights Period

After Five Year  SBIR
Data Rights Period

Contractor
Rights

Contractor owns title to 
data/software and retains 
rights not granted

Contractor owns title to 
data/software and retains 
rights not granted – e.g., 
can grant rights to others

Government 
Rights

Government and its 
support contractors 
receives a royalty-free,  
world-wide, nonexclusive, 
irrevocable license rights 
to use the data/software 
on behalf of the 
Government

Unlimited rights to use 
data/software for 
Government purposes, 
and to authorize others to 
use on Government’s 
behalf

Government 
Obligations

No Disclosure outside 
Government

May disclose, unless 
protected under prior 
award



Other Data Rights Consideration
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• Prohibition against incorporating any copyrighted technical data 
and computer software in SBIR deliverable without the written 
approval of the Contracting Officer.  (DFARS 252.227-7018(d)) 

• SBIR contractors must assure that the data rights protection 
are provided to its subcontractor and suppliers – mandatory 
flowdown of DFARS 252.227-7018.  (DFARS 252.227-7018(k))



Protecting SBIR Data Rights
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• The SBIR data rights period expiration date for a Department of 
Defense (e.g., DARPA) contract is 5 years after the completion 
of the project (e.g., scheduled date of the final deliverable of 
the contract). 

• Note that follow-on projects, be they Phase II or Phase III, will 
extend the data rights period to an appropriate point after the 
end of that follow-on project. (SBA’s SBIR Policy Directive, para. 
8(b)(2))

• Even though the law provides for protection of your rights to 
the data you create in your SBIR work, by contract law, if you 
don’t tell the Government what data falls under the provisions 
of that protection, the Government has no obligation to protect 
it. 

• Notify the Government of your data rights by identifying and 
asserting the rights and properly marking the data.



Protecting SBIR Data Rights con’t
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• Identification and Assertion Process Under DFARS 252.227-7018(e):

• Does not apply to technical data or computer software that will be generated 
under the contract.

• Other assertions may be identified after award when based on new 
information or inadvertent omissions.

• Example of improper assertion:

• Example of proper assertion:

*Breakdown to the lowest practicable level

Technical data or computer software to be 
furnished with restrictions

Basis for assertion Asserted rights 
category

Name of person 
asserting restrictions

The design of a weapon system incorporating 
but not limited to A and B.

Developed at private 
expense

Restricted Company XYZ

Technical data or computer software to be 
furnished with restrictions*

Basis for assertion Asserted rights 
category

Name of person 
asserting restrictions

Description of “A” Developed exclusively
at private expense

Limited Rights Company XYZ

Description of “B” computer software Developed exclusively
at private expense

Restricted 
Rights

Company XYZ



Protecting SBIR Data Rights con’t
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• Proper marking of SBIR data and software deliverables is essential 
– It must be made “conspicuously and legibly.”

• When SBIR Data are delivered to the Government with “SBIR Data 
Rights Notice” affixed:

• Government may use SBIR data for government purposes only.

• Government cannot disclose the data outside the Government for 5 
years.

• Consequences of Failure to Properly Mark Data/Software 
deliverables:

• Unmarked technical data and software is presumed to be delivered with 
unlimited rights and may be released or disclosed without restriction.

• In 2006, Court of Federal Claims held that failure to mark SBIR “data” 
constituted a waiver of contractor’s SBIR data rights. (Night Vision Corp., 
v. United States, 469 F.3d 1369 (2006))



Protecting SBIR Data Rights con’t
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SBIR DATA RIGHTS

Contract No.: _____________________________________________

Contractor Name: ___________________________________________

Contractor Address: _________________________________________

Expiration of SBIR Data Rights Period: ___________________________

The Government's rights to use, modify, reproduce, release, perform, display, 
or disclose technical data or computer software marked with this legend are 
restricted during the period shown as provided in paragraph (b)(4) of the 
Rights in Noncommercial Technical Data and Computer Software--Small 
Business Innovative Research (SBIR) Program clause contained in the above 
identified contract. No restrictions apply after the expiration date shown 
above.  Any reproduction of technical data, computer software, or portions 
thereof marked with this legend must also reproduce the markings.  (DFARS 
252.227-7018(f)(4))



The Bayh-Dole Act
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• The Bayh-Dole Act was enacted on December 12, 1980 and 
codified in 35 U.S.C.§200-212[1], and implemented by 37 
C.F.R. 401[2]. 

• The Act creates a uniform patent policy among Federal 
agencies that fund research.

• It enables small businesses and non-profit organizations, 
including universities, to retain title to materials and products 
they invent under Federal funding (extended to large businesses 
by the 1983 Presidential Memorandum).

• SBIR contractors must disclose to the Government all "subject 
inventions" that are first "conceived" or "reduced to practice" 
under SBIR funding agreements. 

• Failure to make these required disclosures in a timely manner 
can result in loss of title to the invention to the Government.



The Bayh-Dole Act con’t
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• Contractor’s obligations under FAR 52.227-11(c):
• Invention disclosure within 2-months of the inventor's initial report to the 

contractor. Inventions should be reported in writing prior to publication or 
presentation at any open meeting, since failure to do so may result in loss of 
the rights to the contractor, inventor, and the Government in the invention. 

• Election or Non-election of title to invention within 2-years period of the 
disclosure. The contractor has two years to determine if it wants to take title 
and file a patent application.  If the contractor does not choose to elect title, 
it must notify the Federal agency which then has the option to take title. The 
Government evaluates the invention to determine whether patenting and 
further development is in the public interest. 

• Government’s rights under FAR 52.227-11(d)(2):
• If the contractor retains title to the subject invention, the Government has a 

“nonexclusive, nontransferable, irrevocable, paid-up license to practice, or 
have practiced for or on its behalf, the subject invention throughout the 
world.” 



www.darpa.mil
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